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REPLY COMMENTS OF APPLE COMPUTER, INC. TO
PETITIONS FOR CLARIFICATION AND/OR RECONSIDERATION

Apple Computer, Inc. ("Apple"), pursuant to Section 1.429 of the

Commission's Rules, hereby submits its reply comments in response to the
petitions for clarification and/or reconsideration of the Commission's.EiW

Report and Order and Third Notice of Proposed Rulemaking, FCC 92-437

(released Oct. 16, 1992) (the "Order") in the above-captioned proceeding.
Petitions were filed by four parties: Apple, the Utilities Telecommunications

Counsel ("UTC"), the American Public Power Association ("APPA"), and Pacific

Telesis Group.

I. The Commission Should Grant Apple's Petition For Reconsideration.

Apple's Petition urges the Commission to hold in abeyance the transition

rules adopted in the Order pending resolution of the remaining transition issues
specified in the Third Notice) All of the parties commenting on Apple's

Petition, but one, supported Apple's fundamental point: it would be premature

for the Commission to adopt any transition rules until all key elements of the

transition plan are resolved.

1 Apple's petition had initially also requested clarification of certain matters addressed in the
0rdfI. In light of an FCC Erratum that clarified the matters as to which Apple had sought
clarification, Apple withdrew its petition in part on January 13, 1993. Petition of Apple
Computer, Inc. for Clarification or Reconsideration, ET Docket No. 92-9 (filed Nov. 30, 1992, as {'
revised Jan. 13, 1993). 0+' l
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Only UTC does not subscribe to this elemental point. UTC argues that the

transition rules are final rules and are not dependent on the outcome of the

remaining issues being considered by the Commission. UTC claims that these

remaining issues are concerned with only minor implementation "details," such
as timing.2

Contrary to UTC's assertion, as both a practical and legal matter,
questions of timing, the processes that will govern voluntary and involuntary
transitions, and the definition of "comparable alternative facilities" are critical

issues that must be resolved before the transition plan can have meaning. As

noted by the North American Telecommunications Association, these issues are

especially important with respect to the unlicensed band.3

For the reasons discussed above, the Commission should grant Apple's

Petition. It should hold in abeyance the transition rules adopted in the Order
until it has resolved the significant issues that remain undecided. Any other
approach threatens to result in a piecemeal implementation of what must be a
coordinated process and to undermine effective judicial review of the Order, if

such review is deemed necessary by any party to this proceeding.

II. The Commission Should Deny UTC And APPA's Petitions.

In its initial comments on UTC and APPA's Petitions, Apple expressed its

strong opposition to any exemptions from the mandatory relocation process for 2
GHz fixed microwave licensees, even for public safety licensees. As Apple
explained, there is general agreement that unlicensed PCS and fixed microwave

services cannot share spectrum. As a result, any microwave licensee who

continues to operate in the unlicensed band either will be subjected to

interference or, alternatively, will prevent unlicensed PCS services from

developing. In addition to being unwise, granting exemptions from mandatory

2 Comments of the Utilities Telecommunications Council on Petitions for
Reconsideration/Clarification, ET Docket 92-9, at 4 (filed Mar. 3D, 1993).
3 Comments of the North American Telecommunications Association, ET Docket No. 92-9, at 1-2
(filed Mar. 30,1993).
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relocation is unnecessary, because the Commission is committed to providing

adequate protection for existing licensees.

Despite these strong public policy arguments against having any class of

existing microwave users exempt from the mandatory relocation requirements,

UTC and APPA have urged the Commission to adopt a sweeping expansion of

the exempt class. In addition to asserting that utilities should be part of the
exempt class, they argue for an extremely broad definition of exempt licensees,
which would include not only licensees in the Local Government Radio Service,
but also all state and local licensees who had chosen to be licensed in the Power

Radio Service.

The problem of overreaching by certain existing microwave users exists

elsewhere as well. The Commission has struggled to craft a transition plan that

fairly balances the needs of microwave licensees against the public interest in

developing next-generation telecommunications systems, including PCS.

Despite the fact that, as noted by Cox Enterprises, the current proposal is if
anything lopsided in favor of microwave users,4 several existing users continue
to press for a transition plan that grants them every conceivable benefit at the
expense of reasonableness and fairness. Their comments are peppered with

suggestions for rules that would bias the relocation process in favor of
microwave licensees and remove reasonableness as the governing standard in

this process.

For example, several commenters argue that the existing microwave users

must retain the right to have complete and absolute control over the engineering,

construction, and testing of replacement facilities - whether or not their decisions
are exercised reasonably.S The American Petroleum Institute argues that neither

the FCC nor an arbitrator should be empowered to pass on an existing user's
choice of medium, frequency assignment, or system configuration.6 Finally, the

4 Opposition of Cox Enterprises, Inc., ET Docket No. 92-9, at 9 (filed Mar. 30, 1993).
S Statement of the American Petroleum Institute in Support of Petition for Clarification and/or
Reconsideration, ET Docket No. 92-9, at 7 (filed Mar. 30, 1993); Comments of Association of
American Railroads on Petitions for Reconsideration and Clarification, ET Docket No. 92-9, at 3-4
(filed Mar. 30, 1993); Comments of Lower Colorado River Authority on Petitions for
Reconsideration and Clarification, ET Docket No. 92-9, at 6 (filed Mar. 30,1993); Comments of
UTC at 13-14.
6 Statement of the American Petroleum Institute at 6.
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Association of American Railroads and the Lower Colorado River Authority

argue that PCS providers should be required to compensate existing users for all

costs incurred as a result of relocation, whether or not these costs are "currently

specified or even foreseeable."7

These proposals reinforce Apple's long-standing view that FCC control

over the relocation process is essential to assure that the transition process is

completed fairly and expeditiously and that PCS providers are required to

reimburse only the reasonable expenses of relocation.8

III. CONCLUSION

For the reasons stated above, Apple respectfully requests that the

Commission grant its Petition for Clarification or Reconsideration and deny

APPA and UTC's Petitions for Clarification and/or Reconsideration, at least to

the extent that such Petitions seek to expand the class of microwave licensees that

are exempt from mandatory relocation and create a relocation process that

unreasonably benefits microwave users at the expense of PCS providers and the

public.
Respectfully submitted,

Apple Computer, Inc.

~~ '~l lJ-Yvt£tfs
MJames F. Lovette
James F. Lovette
One Infinite Loop, MS: 301-4J
Cupertino, California 95014
(408) 974-1418

April 9, 1993

OF COUNSEL:
Henry Goldberg
GoLDBERG, GODLES, WIENER & WRIGHT
1229 19th Street, N.W.
Washington, D.C. 20036
(202) 429-4900

7 Comments of the Association of American Railroads at 5; Comments of Lower Colorado River
Authority at 7.
8 Reply Comments of Apple Computer, Inc., ET Docket No. 92-9, at 5 (filed July 8, 1992).
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